About the Study

NDER the Clinton Administration, the number of

landowners preparing Habitat Conservation Plans

(HCPs) to protect themselves from liability under
the Endangered Species Act (ESA) has skyrocketed. The
number of approved plans has grown from 20 in 1994 to
225 today.! The U.S. Department of Interior expects that
by the year 2002 more than 27 million acres of land and
more than 300 species will be covered by HCPs.2 The
growing scope of HCPs has made them one of the more
celebrated yet controversial aspects of the ESA.

HCP applicants, the U.S. Fish and Wildlife Service
(FWS), and, sometimes, outside stakeholders negotiate
the provisions of an HCP. Once the parties have
reached an agreement and the FWS has formally
approved the plan, applicants receive an incidental take
permit that protects them from liability if they uninten-
tionally harm endangered species or their habitat in the
course of completing proposed projects. Without a
permit such activities would violate the ESA. In
exchange for the permit, applicants agree to pursue
specific mitigation strategies. These strategies may
include avoiding endangered species habitat during
development, creating habitat reserves, instituting an
active management program such as prescribed burns,
paying a development fee, or translocating affected
species to public lands.

HCPs raise a number of important biological, social, and
political issues that have yet to be answered. Of these
issues, the role of public participation in habitat conserva-
tion planning is particularly controversial. As the number
and scope of HCPs has grown, so has the public’s desire
and need to be involved. While the character of the HCP
decision-making process has a considerable effect on the
shape of final HCPs and the adequacy of wildlife protec-
tions, there has not been extensive research on this
process and the public’s role in it. How does the public
participate in these processes? Are applicants, the

FWS, and outside stakeholders satisfied with current
approaches? How can policies and procedures be changed
to improve habitat conservation planning?

To answer these questions, we conducted an 18-month
study of public participation in HCPs. The study
included:

* A written survey of FWS contacts for the 55 large HCPs
approved after 1991 or likely to be approved by the end
of 1997 (data is included from 45 responding HCPs);

* Fourteen in-depth case studies selected from these
large HCPs that included more than 75 interviews
with a wide variety of HCP stakeholders; and

* Thirteen case studies of public participation in other
environmental contexts in the United States, Canada,
and Europe.

We focused on large HCPs (greater than 500 acres)
because they tend to have greater environmental,
economic, and political implications and more extensive
public participation than smaller HCPs. The survey was
conducted between June and September 1997 and all
case-study interviews took place between November
1997 and January 1998.

This publication summarizes a longer report prepared by
the University of Michigan on the role of public partici-
pation in the HCP process. The summary captures the
major themes of the full report and provides policy
makers with recommendations for improving the HCP
program. The full report provides a more extensive
analysis of stakeholders’ roles in the planning process
and presents detailed survey and case study results.

The full and summary reports were commissioned by the
National Wildlife Federation, which continues to have a
strong interest in endangered species policy and HCP
management. We would like to thank John Kostyack
and Sara Barth for their support of the study. However,
these reports solely represent the work of the University
of Michigan research team and do not necessarily reflect
the views of the National Wildlife Federation. (]

Copies of the full report, including case studies and recommen-
dations, can be obtained by sending a check for $35 payable

to University of Michigan to: HCP Project, Attn.: Dr. Steven
Yaffee, School of Natural Resources and Environment,
University of Michigan, Ann Arbor, M1 48109-1115.
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Preface

HE National Wildlife Federation (NWF) commis-
sioned this study of public participation in the
Habitat Conservation Planning (HCP) process

for two reasons.

First, as the study explains, HCPs have rapidly become a
popular tool for many state and local governments and
private landowners seeking to ensure that their economic
activities are consistent with the Endangered Species Act
(ESA). Considering the potentially enormous impacts
(either positive or negative) that these plans have on the
long-term survival of endangered species, we wanted to
learn how NWF, its affiliates, and other activists could
play a meaningful role in shaping these plans.

Second, policy makers in Congress and the federal

wildlife agencies ultimately decide when and how the
public is allowed to participate in HCP development.

2 28 2 B2 B B B

We wanted to learn if current policies are adequate to
ensure meaningful involvement and, if not, what policy
changes are needed to achieve this important objective.

This policy objective is a top priority for NWF because
broad public participation helps ensure that HCPs
truly protect endangered species and helps build the
political support that ESA programs need for successful
implementation.

The resulting report, summarized here, reflects an
outstanding effort by the University of Michigan team to
investigate NWF's questions. We intend to make full
use of the report’s findings and recommendations, and
we encourage you to do the same. @

— JOHN KOSTYACK
Counsel, Office of Federal and International Affairs,
National Wildlife Federation
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Major Findings

well-managed public participation

process has the potential to provide

significant benefits to Habitat
Conservation Plan (HCP) applicants,
U.S. Fish and Wildlife Service (FWS)

staﬂ: outside stalzel'lolders, ancl affected
species. | hese benefits include:

» Enhancing HCP quality,

e Improving communication and building new
relationships,

» Increasing public understanding of and political
support for an HCP, and

* Reducing the likelihood of approval and imple-
mentation delays.

With a few exceptions, applicants and the
FWS are neither capturing the full benefits
of public participation nor providing
meaningful opportunities for public
involvement in the HCP process. In
particular, we found that:

* Interest groups and independent scientists are not
involved in a large number of HCPs.

* In the HCPs in which outside stakeholders do partici-
pate, the FWS and applicants rarely make significant
changes to HCPs based on their input. In general,
outside stakeholder input typically comes too late in
the process to maximize its usefulness.

» FWS staff have low expectations for making changes to
HCPs based on public concerns.

» Many outside stakeholders remain dissatisfied with
HCPs, which suggests that significant problems exist
in the HCP program.

There are four lzey obstacles to meaningful

public participation:

* FWS priorities and policies.
The FWS has higher priorities than public partici-
pation, including streamlining the HCP planning
process, maintaining congressional support for the
Endangered Species Act (ESA), providing flexibility
to landowners, and enticing landowners to pursue
HCP agreements.

* NEPA as a public participation process.

The National Environmental Policy Act does not do
enough to facilitate an effective public participation
process. For example, landowners and the FWS typi-
cally negotiate HCP provisions well before comment
periods on NEPA and ESA documents. There are also
few incentives for the Service or applicant to renegoti-
ate these provisions and incorporate changes based on
public participation, even if the public provides signifi-
cant new information.

« Ineffective management of HCP negotiations.

HCP applicants and FWS staff often poorly define
the roles of outside stakeholders and the FWS in the
HCP process, leave outside stakeholders with false
expectations, and exclude key stakeholders from the
process. They also fail to ensure that participants
central to the process, including federal agencies, have
adequate resources to participate.

* Fear of public participation.

HCP applicants, the FWS, and outside stakeholders
fear that public participation places too great a burden
on them. In fact, public participation likely increases
the cost and length of HCP planning processes and
requires participants to expend significant resources.
Still, the FWS, HCP applicants, and outside stake-
holders stand to gain significant benefits if they learn
to manage public participation effectively.




To strengtllen the HCP program, we
recommend a number of policy changes
aimed at improving the timing and effec-
tiveness of public participation. These
recommendations include that:

e The FWS require all HCPs with major effects to have
some form of public advisory committee.

e The FWS build new disclosure and comment periods
into the planning process to help applicants and the
outside stakeholders communicate about HCP provi-
sions before a plan is set in stone.

e The FWS concentrate its efforts on programmatic
HCPs developed by local governments rather than on a
large number of small private landowner HCPs.

e The FWS involve independent scientists in HCPs with
major effects.

 Congress and the FWS encourage public participation
by requiring that HCP agreements allow for citizen
enforcement and developing a grant program that
rewards innovative approaches to public participation.

To make public participation in individual
HCPs more e{fective, we recommen(l tllat:

« Congress and the FWS enable the FWS staff to
involve the public more effectively in HCPs by hiring
more field-level staff and providing all HCP staff with
public participation and negotiation training.

* FWS staff make NEPA documents and other HCP
information more readily accessible.

* Applicants and FWS staff involve outside stakeholders,
including independent scientists, early and consistently
throughout HCP planning processes. They should use
a variety of different outreach methods, including field
trips, workshops, and steering committees.

* Applicants and FWS staff communicate clearly with
outside stakeholders about their input and expectations
of the planning process in order to avoid creating
unmet expectations and consequent dissatisfaction. &

Findings from: Balancing Public Trust and Private Interest:
Public Participation in Habitat Conservation Planning: A
Summary Report, University of Michigan, School of Natural
Resources & Environment, November 1, 1998.

Copies of the summary report can be obtained by sending a
check for $3.00, payable to University of Michigan, to: HCP
Project, Attn.: Dr. Steven Yaffee, School of Natural Resources
and Environment, University of Michigan, Ann Arbor, Ml
48109-1115. Copies of the full report, including case studies
and recommendations, can be obtained by sending a check
for $35.00.
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Location of HCPs and Case Studies

Number of Surveyed Location of HCP Case Studies
HCPs Per State 1 Plum Creek 1-90 HCP
2 Washington Department of Natural Resources HCP
3 Weyerhaeuser Willamette HCP
0 4  California Department of Water Resources HCP
5 Kern Water Bank HCP
1 6 Western Riverside County HCPs
7 Orange County Central-Coastal NCCP/HCP
8 San Diego Multiple Species Conservation Plan
9 Clark County HCP
10 Balcones Canyonlands HCP
11 International Paper Co. Red Hills Salamander HCP
12 Georgia Safe Harbors HCP
13 Massachusetts Piping Plover HCP
14 Wisconsin Karner Blue Butterfly HCP

Eed



Introduction

Public Participation In Habitat Conservation Planning

are designed to balance the needs of endangered

species with the needs of private and other nonfed-
eral landowners. But do HCP agreements live up to this
promise and promote the public interest?

I N THEORY, Habitat Conservation Plans (HCPs)

However, many of these potential benefits are not being
fully realized. Our research indicates, with several impor-
tant exceptions, that outside stakeholders have a limited
ability to change the substantive provisions of HCPs and
are unsatisfied with HCP processes and outcomes.

The effectiveness of public participation
in the HCP decision-making process
provides critical insights for answering
this question. As a negotiation process
that seeks to balance private and public
interests, habitat conservation planning
must find ways to deal effectively with
the concerns of HCP applicants; public
agencies; and outside stakeholders, such
as independent scientists, interest
groups, Native American tribes, local

66 While I believe whole-
heartedly that there are bad
HCPs out there, the main
reason for this is little or no
pul)lic participation.99

— CHRISTINE ROBINSON
Clark County Desert Conservation Plan

The benefits of public participation
are not being achieved for several
reasons. The FWS'’s policies and atti-
tudes suggest that public participation
is not a high priority within the
Service. In addition, public comment
periods on documents created under
the National Environmental Policy
Act (NEPA) and ESA—the most
typical form of HCP public participa-
tion—come too late in the HCP

governments, state and other federal
agencies, nonapplicant landowners, and
the public.

HCPs that incorporate the ideas and concerns of
affected parties while meeting the biological require-
ments of the Endangered Species Act (ESA) may
successfully balance the needs of species and ecosystems
with the need for of economic development. However,
HCPs that lack the involvement of key outside stake-
holders risk undermining their scientific credibility and
public support.

Indeed, we found that meaningful public participation in
the HCP process has the potential to provide significant
benefits to the U.S. Fish and Wildlife Service (FWS),
the lead federal agency in most HCPs, as well as to
HCP applicants, affected species, and the public.
Specifically, public participation can enhance the infor-
mation on which HCP decisions are based, improve
understanding and relationships among HCP stakehold-
ers, increase public and political support for HCPs, and
provide applicants with greater certainty about the long-
term viability of HCPs.

development process to provide mean-
ingful opportunities for public
involvement in HCP decisions. In many HCPs, FWS
staff and HCP applicants also ineffectively manage the
negotiation process leading to HCP agreements.

Administrator

This report outlines the potential benefits of public
participation and then analyzes why the benefits of
public participation are not being fully realized. It
concludes with a series of recommendations for better
involving the public in the HCP planning process. Our
recommendations do not deal with all of the problems
facing those engaged in habitat conservation planning.
For example, other recent reports provide important
lessons for improving the scientific basis of HCPs.3
Nevertheless, our findings suggest that improving the
design and management of public participation will lead
to better and more enduring HCPs.

We draw extensively on case studies and survey results to
understand the perspectives of FWS employees, HCP
applicants, and outside stakeholders who are actively
involved in the HCP process. As much as possible, we
tell the story in their words in order to share the variety




Introduction, continued

effectively involved the public and balanced private and
public interests. These success stories provide useful
lessons for improving habitat conservation planning. &

of HCP experiences we encountered. In many respects,
this story is discouraging and frustrating. Still, in a small
number of our case studies, FWS staff and applicants

Public participation is defined in this
stu(ly as...

The involvement of all nonapplicant and non-U.S.
Fish and Wildlife Service participants in HCP devel-
opment and implementation. Outside stakeholders
include independent scientists, interest groups,
Native American tribes, local governments, state and
other federal agencies, nonapplicant landowners, and
the public.

Meaningful public participation is...

A dynamic process in which applicants, the FWS,
and outside stakeholders share information with each
other about their interests, concerns, and ideas. While
this may take many forms, depending on the context
of individual HCPs:

* It requires applicants to solicit public participation
when it can be incorporated into the planning
process, to listen and respond to public input, and to
implement proposed changes when appropriate.

* It also requires that all parties clearly communicate
their expectations of how public input will be used
in the planning process.

* In the most effective processes, parties work together
to find creative and acceptable solutions to problems
and develop trust through face-to-face interaction.




The HCP Experience

A Wide Variety of Approaches

HCPs are essentially products of negotiations between
limited parties—primarily the applicant and FWS.
Outside stakeholders—independent scientists, interest
groups, Native American tribes, local governments, state
and other federal agencies, nonappli-

For example, the applicant in the Karner blue butterfly
HCP in Wisconsin used a collaborative steering commit-
tee process in which the committee developed the entire
HCP for FWS approval. The committee consisted of a
number of outside stakeholders,

cant landowners, and the public—
are involved to varying
degrees in particular

HCP Context

Political, Legal, and Planning Factors

including state agencies, environ-
mental groups, utility compa-

HCPs. Their involve-
ment depends a

Interest Groups

nies, and forest products
companies. In this
and similar cases,

Independent Scientists

great deal on the

N

Negotiation Setting

outside stake-

s

political, legal, holders tended
and biological to be very satis-
context of the Applicant fied with the
HCP and the HCP process.
willingness of the / \ Indeed, this type
applicant to State and Other Federal Agencies General Public of HCP illustrates
include them. many of the poten-

tial benefits of a well-

Indeed, the HCPs we stud-

Nonapplicant Landowners

managed public participa-

ied used many different forms of
public participation, and outside stake-
holders tended to play a variety of roles during the
negotiation of individual HCPs. Approximately half of
the 45 large, recent HCPs included in our survey results
held public forums, 40 percent convened steering
committees, and 30 percent gave site tours. According to
our survey, state agencies were involved in a high
percentage of HCPs, while local governments, interest
groups, independent scientists, and tribes were involved
in fewer HCPs.

In a number of our case studies, outside stakeholders had
significant opportunities to participate in the development
of the HCP, and the applicant and FWS responded
meaningfully to their input. In many of these cases,
HCPs stakeholders were allowed to participate directly in
HCP negotiations. In others, applicants made a concerted
effort to communicate with stakeholders about their input
and changes made to the HCP as a result of that input.

tion process.

However, we found two other types of HCPs that were
much more common. In the first, the applicant and
FWS provided significant opportunities for public
participation but failed to respond meaningfully to the
public’s input. In the Plum Creek HCP, for example,
the applicant provided outside stakeholders with numer-
ous opportunities to comment on its plans and created
expectations that it would seriously consider those
comments. However, many outside stakeholders felt
frustrated that the company and FWS ignored their
comments. In the second and most common type of
HCP, the applicant and FWS did not provide signifi-
cant opportunities for public participation during the
development of the HCP. For example, in its
Willamette HCP, Weyerhaeuser negotiated directly with
the FWS, and the public was only formally involved late
in the process through a comment period on an environ-
mental assessment (EA) prepared under NEPA.




Methods of Public Participation
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The HCP Experience, continued

These two types of HCPs have several common charac-
teristics. First, outside stakeholders sit on the periphery
of the negotiations between the applicant and FWS. As
a result, they are forced to use other legal and political
means to influence the HCP. Stakeholders also tend to
be dissatisfied with these HCPs because they do not
provide meaningful opportunities for public participa-
tion. Indeed, we found that stakeholders are less satisfied
with HCPs that provide less meaningful opportunities
for public participation. Finally, these HCPs provide
numerous examples of pitfalls to avoid when designing
and managing a public participation process. These
pitfalls are discussed throughout the report.

The actual level of outside stakeholder involvement in an
HCP depends on their perceived power and the context
of the HCP. Because FWS policy gives applicants
almost complete discretion to shape public participation
beyond the comment period requirements of the ESA
and NEPA, outside stakeholders are typically involved
only to the extent that the applicant perceives their
involvement to be in its interest. If the FWS and appli-
cant perceive outside stakeholders as powerful, they are
more likely to address outside stakeholders’ concerns, at
least cosmetically, during HCP negotiations. Stake-
holders have power if they can affect or delay an HCP
decision through litigation or have political influence
over the primary negotiating parties.

For example, in the Orange County Central-Coastal
HCP, which was one of California’s first planning
efforts under the Natural Community Conservation
Planning (NCCP) program,4 environmentalists who
participated on an advisory committee initially had little
clout. Many of their early suggestions were ignored.
However, as Dan Silver of the Endangered Species
Habitats League explained: “As time wore on, we had
more [influence] as the resource agencies realized that
the overall NCCP program wasn’t going to have much
support in Congress or the Legislature if the first one
[NCCP] had no conservation group support. In the end,
they [FWS and the applicant] made the easy changes
because they needed our support politically.” Peter
DeSimone of the National Audubon Society similarly
explained: “It’s all politics and personality. The politics
are so extreme here that you are better off schmoozing
with some politician than sitting down and doing some
real planning.”

The level of stakeholder involvement in HCPs also
depends on landownership patterns, the type of appli-
cant, and the extent to which HCPs affect local
economies. In particular, outside stakeholders tend to be
more involved in HCPs with state or local government
applicants than they are in HCPs with private landowner
applicants. While many private applicants do not
perceive themselves as having incentive to pursue mean-
ingful public participation strategies, government appli-
cants typically have extensive public participation
requirements and experience. Government applicants
also tend to have a greater political interest in public
participation, because their HCPs affect a wider variety
of interests and public resources. ©
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Why Is Public Participation Beneficial?

Public Participation...

 Can improve the quality of an HCP.

Outside stakeholders can bring technical information
and other resources to HCP decision-making. They
are more likely than either the applicant or the FWS
to be able to articulate their real concerns with an
HCP, which allows these concerns to be addressed in
an effective and efficient manner. Outside stakeholders
also can help craft creative solutions that balance the
range of interests involved in HCP decisions.

* Can build public support for an HCP.

Involvement in the decision-making process can
improve stakeholders' understanding of the choices
made in an HCP and the constraints facing both the
applicant and FWS. Applicants can also be more
responsive to stakeholder concerns. Meaningful public
participation can build relationships and trust that
can enable the HCP to move forward. For an HCP
involving a single, private applicant, public support is
needed to provide the enhanced certainty that land-
owners seek. For an HCP involving government
applicants or public lands, public support is neces-
sary for the plan to achieve political acceptability.
Ultimately, a plan that is supported by outside stake-
holders is more efficient than one that faces potential
litigation and political action.

* Provides an important measure of the likely
success of an HCP.

For many HCPs, evaluation of success in biological
terms will not be possible in the near term. One indi-
cator of the likely success of an HCP is the satisfac-
tion level of outside stakeholders, including indepen-
dent scientists. If people with different interests,
knowledge, and perspectives all look favorably on the
direction set in an HCP, it is more likely that it will
achieve its biological targets. In addition, a plan that is
supported by outside stakeholders is more likely to be
implemented successfully.

* Is a vital component of the FWS's responsibili-
ties under federal law and landowner obliga-
tions as neighbors in communities.

Congress has established public participation as an
important element of endangered species decision-
making. Through the citizen suit, review-and-
comment, and full disclosure elements of the ESA,
NEPA, and other laws guiding federal administrative
procedures, the FWS is directed to organize an effec-
tive process for involving the public. Such involvement
is an important element of a democratic society, and
its significance is magnified in decisions affecting
public trust resources such as wildlife, publicly used
landscapes, and public funds, as are often involved in
HCP decision-making. Involving the public in HCP
decision-making is also part of being a good citizen
and neighbor. Well-established norms associated

with communities establish responsibilities associated
with citizenship and landownership. ©
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The HCP Experience, continued

The Potential Benefits of Public Participation

MEANINGFUL public participation process has

the potential to provide significant benefits to HCP

applicants, the FWS, the public, and affected species.
While the majority of HCPs do not currently capture
these benefits, these potential gains suggest reasons why
applicants and the FWS should consider improving their
public participation policies and practices.

Participation clearly improves the
quality of information available to

decision-makers. Ninety-four percent 661 the past, there [have] been

of FWS respondents to our survey
said that public participation
increased the quality of information
available to develop HCPs.
According to Rich Wininger of
Weyerhaeuser, public participation
can bring up legitimate issues that
can “help defuse misperceptions.”

that otherwise would never

Public participation can also help
stakeholders learn about the legal,
political, and biological complexities
of HCPs. If participants are involved
early and consistently in the process,
this learning can help establish
communication and trust among
participants, which is important for
plan approval, implementation, and
future conservation efforts. In the
Karner blue butterfly HCP, forest products and utility
industry representatives reported that the inclusive HCP
process improved their communication with others in
their field. Nonprofit and government representatives
also improved their relationships with the private sector.
As Nancy Braker of The Nature Conservancy said, “If it
had been an easy process, and we only had to meet a
couple of times, we would have never developed stronger
ties with the timber companies that have resulted in
further opportunities to do effective conservation work
in Wisconsin.”

no forums for this kind of
dialogue and shared learning.
These forums bring some really
disparate groups together, build

up trust, and forge relationships

occur. [These re]ationships]
can form the l)asis for continuecl

conservation planning.99

The Nature Conservancy,

Involvement of outside stakeholders can build public
support for an HCP and increase the likelihood of plan
approval and implementation. With opportunities for
learning and building trust, public participation can help
garner the support of potential critics and prevent future
conflicts and delays. Our case study results show that
this is especially true when HCPs provide for early and
consistent public participation. HCPs with a greater
level of public participation tend to
have higher and broader levels of
outside stakeholder satisfaction,
which decreases the chance of
future delays through administra-
tive appeals or litigation.

On the other hand, HCPs that do
not effectively involve the public
can become vulnerable to lawsuits
and other delays. In the Riverside
County Stephens kangaroo rat
HCP in California, the public had
significant opportunities to partici-
pate, but many participants felt that
their comments were ignored. One
result was a high number of
lawsuits from environmentalists and
property owners, which slowed the
planning process and drained the
coffers of the joint county-munici-
pal authority created to develop the HCP. By 1996
(before the HCP was approved and even more lawsuits
were filed), the joint county-municipal authority reported
spending $1.3 million on litigation and legal services. The
county seems to have learned from its mistakes. Local
officials developing a multi-species HCP in Western
Riverside are trying to avoid the high degree of contro-
versy associated with the earlier single-species HCP.
Although the multiple species HCP is not yet complete,
all participants—applicant, FWS, and outside stakehold-
ers—characterized it as a more collaborative and satisfac-
tory process than the first plan.

— JiMm MOORE

Clark County HCP
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Clark County:

Capturing the Benefits of Public Participation

HE CLARK COUNTY HCP for the desert

tortoise effectively managed several aspects of

public participation. As a result, the HCP enjoys
wide support in this growing area of Nevada.

As with other HCPs that enjoy public support, Clark
County, the primary applicant, created a steering
committee at the outset of the planning process that
involved a wide array of interests, including the county;
local, state, and federal agencies; academics; developers;
off-road vehicle interests; miners; and national and local
environmental groups. This diverse membership legit-
imized the committee process and helped build trust and
ownership of the plan.

Dolores Savignano, a FWS biologist involved in the
HCP, said: “There was good buy-in because of all the
participation. Our approach definitely lowered the
controversy level and actually promoted learning, which
has resulted in more actions getting implemented.”

The steering committee kept the planning process
running smoothly by hiring a facilitator and establishing
two subcommittees. The technical subcommittee kept
the steering committee from bogging down in technical
uncertainty, while the education subcommittee worked
to enlist the public’s support in protecting the tortoise.
They educated the public by using a telephone hotline,
speaking engagements, school materials, videos, bill-
boards, and newspaper, radio, and TV ads.

Participant continuity also facilitated the success of the
HCP by building trust and understanding. The steering

committee met more than 100 times over eight years.
Many of the core committee members stayed involved
throughout the planning process and even formed an

implementation and monitoring (1&M) committee.

The committee operated on a principle that compromise
was necessary and that everyone needed to buy into the
overall document. According to Paul Selzer, the process
facilitator: “No matter how long we took we were never
going to get total unanimity. The key was consensus not
on every little item but on the whole thing.”

Broad committee support translated into broad public
support. When the committee submitted its plan to the
county commissioners, the commissioners unanimously
voted for it and submitted it to the FWS as their official
HCP application. As Selzer noted: “ESA matters are
explosive and most government entities love it when the
enviros walk hand-in-hand with the biggest developers
in the region and request in unison for them to do
something.”

While some biological and policy questions linger, the
plan continues to be supported by key stakeholders.
According to Selzer: “No one from any side has really
complained about the plan or its implementation. There
are issues and everyone is not totally happy. But if you
asked them, would you rather have this plan or not, they
would all want it.” In fact, the process worked so well
that the county is using the &M committee to prepare
a new, five-million-acre multi-species HCP that will be
the largest HCP in the country if it is approved.® (]
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The HCP Experience, continued

If structured and managed correctly, steering and advi-
sory committees enable outside stakeholders to get
involved earlier and more consistently in the develop-
ment of HCPs, thereby helping to capture many of the

successfully. For example, in the Georgia Safe Harbors
HCP, the steering and scientific advisory committees—
both made up of outside parties—will oversee the imple-
mentation process. In the Orange County Central/

benefits of public participation. For
example, an environmentalist
involved in a number of HCPs said
that being part of a working group:
“allowed us to understand how the
plan developed and evolved. [The
plan] is easier to accept if you under-
stand the series of step-wise deci-
sions that occurred. We had the
opportunity to satisfy ourselves that
we couldn’t do certain things like
connect two reserves...[The plan]
worked for me, but if I had not been
a part of the working group, | would
likely not have been able to accept
the plan. Having that ability to see it
as it was developed was critical.”

The involvement of outside stake-
holders, particularly independent
scientists, can also strengthen the
negotiating position of FWS staff.
In negotiations information is

“[T}le working sroup was| the
lzey to our success. ...EEven though
we didn’t have all four [environ-
mental meml)ers] supporting the
plan in the end and might not
have enjoyed every minute of
working with them, the plan was
better because of the worlqing
group....lts net effect was that
the primary organizations in

our community were neutral

or supportive.9?

— SAT TAMARABUCHI

Vice President Environmental Affairs
Irvine Company, Orange County Central-
Coastal NCCP/HCP

Coastal NCCP/HCP, three public
members sit on the 15-member
board of the nonprofit corporation
created to implement the HCP.
They can act as watchdogs, inform-
ing the agencies and outside stake-
holders if problems occur.
According to Dave Harlowe, an
assistant FWS field supervisor:

“I think more people will come
around to appreciate this element of
the final plan. It is a very positive,
partnership-building mechanism,
and it essentially gives continued
life to the plan so that it doesn't
become like many processes, where
frankly the final product is largely
forgotten by the public.”

The involvement of outside stake-
holders can also help the FWS and
applicants leverage other valuable
resources and expertise, which is

power, and outside stakeholders

often provide useful and credible information to FWS
staff. Having groups other than the FWS make the case
for permit conditions can also strengthen the Service's
bargaining position.

According to interviewees, outside stakeholders can also
aid field-level FWS staff in making their case with
upper-level decision-makers.

HCPs that include the involvement of outside stakehold-
ers after HCP approval are more likely to be implemented

particularly important given the
FWS'’s chronic budget and staffing problems. For exam-
ple, The Nature Conservancy has been critical to the
implementation of the Coachella Valley fringe-toed
lizard HCP in southern California, which was one of the
first HCPs ever completed. The Conservancy provided
funding, secured options on reserve lands, and is the
repository and distributor of mitigation fee funds. It also
manages the reserve, oversees management activities, and
conducts public outreach. All parties to the HCP agree
that the plan would not work without the Conservancy’s
continued involvement.”
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The HCP Experience, continued

The involvement of independent scientists can have a
particularly beneficial effect on HCP processes and
products. In several of our case studies, independent
scientists helped design conservation strategies and

difficult to define in practical terms, and the FWS often
keeps standards ambiguous in individual HCPs to
strengthen its negotiating position. For example, Kristi
Lovelady, senior administrative analyst of the Riverside

improved the scientific basis of the
plans. For example, in the Clark
County HCP, independent scientists
were involved in a technical subcom-
mittee early in the planning process.
They helped formulate the plan and
provided scientific review of the
steering committee’s proposals. As
the plan developed, members of the
technical subcommittee continued to
sit on the overall steering committee
and played a critical role in shaping
the plan.

Continued involvement by indepen-
dent scientists in the planning
process can also increase the public
credibility of an HCP. For example,
in the Washington Department of

66Public participation makes all
the difference in the world in
terms of product, because it puts
added pressure on the applicant
to do the right thing and it puts
the Service in a position of
strength in the negotiations....
Managemen‘c would have been
less lilfzely to listen to their staff
that some of these issues were
problems if public comment had
not reinforced them.99

County Habitat Conservation
Agency, described her frustration
with the lack of FWS clarity:
“They were supposed to be the
authorities on how much is
enough.... The whole process of
the plan was like trying to
construct something in a pitch
black room and somebody saying
‘you're kind of close.”” Early scien-
tific involvement can reduce prob-
lems like this by shedding light on
biological questions that bog down
negotiations and providing objec-
tive criteria to which negotiating
parties can appeal.

In the best of situations, public
participation can also “expand the

Natural Resources (DNR) HCP, a
science team recommended overall
conservation strategies. The team’s
work was widely supported by indus-
try groups and environmentalists
alike. Unfortunately, those groups lost confidence in the
plan when, according to Tim Cullinan of the National
Audubon Society, among others, the “policy people took
over” and the scientific basis for the plan was perceived
to have been altered.

The early involvement of independent scientists also has
the potential to help applicants and the FWS negotiate
HCPs more efficiently by providing information that
enables the FWS to clarify requirements for applicants.
Applicants tend to negotiate plans that come as close

as possible to the minimum acceptable conservation
standard. However, this minimum standard is often

Weyerhaeuser Willamette HCP

pie” and help participants discover
creative solutions that at least
partially meet their interests. As
Paul Selzer, the facilitator for the
Clark County HCP, said, “You
might not get your way on every item, but in the end the
document ought to be better for all than the status quo
and any alternative you could get through regulation or
litigation.” In this inclusive HCP, everyone received
something they wanted. Developers received greater
assurances that they could continue to develop in fast-
growing Las Vegas. In addition, development fees paid
for state and FWS research, fencing along highways to
protect desert tortoises, public outreach on tortoise
conservation, the purchase of grazing leases from willing
sellers, and other activities that met the interests of
participating stakeholders. &

— JoE Zisa
FWS Biologist,
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The HCP Experience, continued

The Full Benefits of Public Participation Are Unrealized

NFORTUNATELY, while there are a number of

HCPs that illustrate the benefits of engaging in a

meaningful public participation process, most of the
HCPs we studied do not capture
these benefits. In fact, according
to our survey and case study
results, interest groups and inde-
pendent scientists are not involved
in a large number of HCPs, and
few HCP agreements are signifi-
cantly changed because of public
participation. Significant substan-
tive changes to HCPs tend to
occur early in the planning
process, before interest groups or
other stakeholders are involved in
a significant way. As a result,
outside stakeholders generally are
less satisfied with HCP processes
and agreements than applicants or
the FWS.

Outside stakeholders are not significantly involved in a
large number of HCPs. According to our survey results,
groups representing environmental, Native American,
and commodity interests were not involved in more than
40 percent of large HCPs. We also found that when
these groups were involved, the timing of their involve-
ment diminished their influence. They tended to be more
involved during comment periods on ESA and NEPA
documents than during earlier phases of the planning
process when most key HCP decisions are made.

Nonagency and nonapplicant scientists generally are not
involved in most HCP processes. Independent scientists
were actively or moderately involved in only 28 percent
of surveyed HCPs. Less than a third of surveyed FWS
staff reported that they or the applicant submitted docu-
ments for peer review by independent scientists.

66 At the time we were encouraged
[l)y the process]....They appeared to be
listening. But as it went farther along,
you could tell they were smiling and
being very pleasant, but they weren't
changing the substance. It was sugar
krispies: sugar-coated on the outside

but no nutritional value.99

— CHARLIE RAINES
Sierra Club, Plum Creek HCP

However, even if outside stakeholders have an opportu-
nity to participate in an HCP, this does not necessarily
mean that they will be meaningfully involved or have
their comments seriously consid-
ered or implemented. Indeed,
even when the public is involved,
most substantive changes to
HCPs are driven by the interests
of applicants and the FWS, not
the public. Only 14 percent of
FWS staff responding to the
survey said that public participa-
tion resulted in significant
substantive changes to the HCPs
in which they were involved. In
more than a third of HCPs,
public participation led to no
substantive changes. In the Plum
Creek 1-90 Corridor HCP, the
FWS and Plum Creek tightly
controlled the development of the HCP. According to
Jim Matthew of the Yakima Indian Nation, “It was basi-
cally a Plum Creek and FWS show, and whatever they
were came up with is what we got.”

While there are important exceptions, outside stakehold-
ers tend to be dissatisfied with HCP processes and final
HCPs, and their expectations of influencing HCPs typi-
cally go unmet. In a number of our case studies, appli-
cants provided significant opportunities to participate,
but outside stakeholders did not feel that applicants or
the FWS incorporated their input. As a participant in
the Washington DNR HCP stressed: “The Washington
DNR came out and said, ‘OK, we're going to do all
these things to retrieve input from the public and we are
really interested in what you have to say.” And the public
commented at length and intelligently, and that input
was not only ignored, but in some cases it was almost
ridiculed by the Department.” Dennis Hollingsworth of

17




The HCP Experience, continued

Level of Independent Science in HCPs

Independent Scientific

Peer Review

Nat Rviewed by
Indepandert
schntists

the Riverside County Farm Bureau, a participant in the
Stephens kangaroo rat HCP echoed this sentiment. “We
can say that we had a lot of accessibility to the process by
the public....But if we look at how it all came out in the
wash, it didn’t matter. There’s a healthy number of folks
that feel like their public input was wasted—that it was
nothing but window dressing.”

Clearly, pleasing everyone, especially single-issue interest
groups, can be difficult given the complex nature of HCP
agreements and the biological requirements of the ESA.
As Chuck Turley of the Washington DNR suggested,
“There’s a difference between providing someone an
opportunity to comment and making some sort of up-
front guarantee that you're going to do everything they
recommend.” Neither the law nor FWS policy requires
the applicant or the Service to change HCPs based on
public comments. And except in unusual cases where the
applicant and Service prepare an environmental impact
statement (EIS), the FWS's public participation policy
does not require the applicant or Service to respond to
public comments.

Involvement Of

Independent Scientists

i

| Indspandent
Indopendent _ 30% | Selntes
Selortats | Invotved
Nt Invalsd :

However, unmet stakeholder expectations can lead to
disappointment and dissatisfaction. For example, failure
to acknowledge and respond to public comments can
fuel outside stakeholders’ impressions that applicants and
the FWS ignore their comments. Furthermore, the
FWS and applicants can create expectations that public
input will be incorporated into an HCP, which leads to
frustration when comments are not addressed. As Mike
Collins of Plum Creek observed: “If you are going to
make [your HCP] available to the public and they are
going to comment on it, then you really have an obliga-
tion to respond to what they say. There is a tradeoff of
making information more available but creating a
monster in terms of being able to manage the results
that you get.” Applicants trying to improve their image
or curry public favor should be wary of promising mean-
ingful public participation if they do not intend to
respond to public concerns.




The HCP Experience, continued

Spectrum of Outside Stakeholder Participation
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Our analysis indicates that outside stakeholders are
more satisfied with the HCP planning process when
HCPs have early and consistent public participation,
involve advisory committees, and use independent
scientists. Furthermore, outside stakeholders’ satisfac-
tion with HCPs increases when they are able to partici-
pate more intensively—to work with others to develop
a plan rather than provide feedback on a plan.
Similarly, the less involved a group is in the negotiation
process, the more opposed to the HCP they tend to be.
This suggests that outside stakeholders may be more
satisfied with future HCPs if they are able to partici-
pate earlier and more consistently in the process.
Unfortunately, this is not the norm.

While outside stakeholders are generally dissatisfied with
the HCP process, FWS staff believe that they are very
responsive to public concerns. An amazing 94 percent of
FWS survey respondents reported that their final HCP
agreement responded very effectively or moderately
effectively to the concerns and interests of outside stake-
holders, including those not actively involved in the
planning process. This wide difference in groups’ satis-
faction is also evident in our case studies. For example,
when asked to rate their satisfaction with the

Washington DNR HCP, both the FWS and the DNR
(the applicant) gave the final HCP a 4 on a scale of 1 to
5, with 5 being very satisfied. Environmentalists,
however, ranked the final plan as a 2 and Bob Dick of
the Northwest Forestry Association asked, “is there
anything less than a 1?”

The fact that FWS staff perceive that they respond effec-
tively to public concerns while the public is dissatisfied
with many HCPs suggests that there are real problems
with the HCP program. Either FWS staff do not expect
to make significant changes to HCPs based on public
input, or staff are not effectively communicating with the
public about the changes made to HCPs based on their
input. In either case, the FWS is not managing the
process to maximize the benefits of public participation.
Moreover, while stakeholder satisfaction is certainly not
the only measure of HCP success, it is an important one.
The more satisfied stakeholders are with an HCP, the
more likely that HCP is to protect affected species and
balance public and private interests. Unfortunately, the
HCP experience to date suggests that many stakeholders
are dissatisfied with the process and that the balance
between private interests and public trust is missing. &
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The HCP Experience, continued

Tribal, State, and Federal Agency Involvement

S ARTICULATED in the FWS'’s Habitat
AConservation Planning Handbook, the FWS has
special responsibilities to Native American tribes,
states, and other federal agencies.8 Our research,
however, indicates that these outside stakeholders face
many of the same obstacles to participating effectively
in the HCP process as other stakeholders. For exam-
ple, according to Patty Garvey-Darda, a Forest Service
biologist: “Plum Creek circulated things, but only
some, and more importantly they would not incorpo-
rate our feedback. The sense was ‘here it is, but don't
ask questions.” They didn't really want us involved.”

2 8 8 B8 B2 B

Native American tribes share similar experiences. The
environmental impact statement for the Washington
DNR HCP describes significant efforts to incorporate
the interests of tribes, and one FWS contact felt that
“tribes were catered to a bit on this project.” Yet,
according to Terry Williams of the Tualip Tribe, “the
tribes were left out of the planning process.” Indeed, a
number of tribes recently filed a notice of intent to sue
the DNR over the HCP. Mike Collins of Plum Creek
explained a similar difference of perceptions in the
Plum Creek HCP by saying: “No one translated the
HCP into the issue that concerns the tribes the most,
and that is treaty rights. We thought more in terms of
considering their interests biologically, but to expand
to the bigger issue of treaty rights—we missed it.”




Obstacles to Participation

Problematic FWS Policies and Attitudes

ipants’ ability to capture the full benefits of public
participation. The Service sends its staff conflicting
messages about the importance of
public participation relative to
other agency priorities, such as
streamlining the planning
process, securing HCP agree-
ments, and being flexible advisors
to applicants. Indeed, we found
significant evidence that the
FWS prioritizes other goals above
public participation.

T HE FWS’s policies and attitudes limit HCP partic-

attitudes.
process.

For example, Service policy state-
ments promoting public participa-
tion are vague and unenforceable,
while policies that limit participa-
tion are specific and effective. The FWS’s Habitat
Conservation Planning Handbook (Handbook) directs staff
to “encourage” applicants to involve outside stakeholders
like federal and state agencies and to use steering
committees or other means to involve interested parties
in HCPs.10 We found little evidence to suggest that this
vague policy is leading to meaningful public participation.

In fact, the FWS has several specific policies that under-
mine effective participation. FWS staff are under pres-
sure to meet Service-imposed approval deadlines, such as
the target permit processing times outlined in the
Handbook.1! These deadlines limit stakeholders’ ability to
review HCPs thoroughly and the FWS's ability to
respond effectively to public input.

For example, despite receiving more than 34 letters
asking for a comment period extension in the Orange
County Central-Coastal NCCP/HCP, the FWS and
the applicant denied the request because of a previously
negotiated deadline. In the Plum Creek HCP, the
Environmental Protection Agency (EPA), Forest
Service, and Washington Department of Fish and
Wildlife (DFW) felt constrained by the limited time to

Four Key Obstacles
® Problematic FWS policies and

® NEPA as a public participation
® [neffective management of HCP

negotiations.

® [ear of public participation.

review documents. Dave Whipple of the DFW stressed

that Plum Creek had defined a specific timeline and “in

some instances we ended up without enough time to
review things thoroughly.”

Other HCP policies also limit
public participation. For exam-
ple, the FWS’s policies of cate-
gorically excluding “low effect”
HCPs from NEPA review and
recommending that applicants
prepare environmental assess-
ments (EA) instead of environ-
mental impact statements (EIS),
which require more public
disclosure and involvement,
sends the message that public
participation is not a high
agency priority.12

The FWS also follows a satisfied customer approach to
working with applicants, which places a high priority on
meeting the needs of applicants and securing HCP
agreements. The Service has been encouraged to take
this approach from several sources. Government
“reinvention” efforts have encouraged agencies to focus
on customer service. The Clinton Administration has
also defended the ESA by using HCPs to show that the
Act can be used to balance species protection and devel-
opment. Indeed, in response to national and local pres-
sures, the Service has deferred more to applicants in
order to develop a constituency of satisfied applicants
and increase the number of HCPs.

Numerous respondents told us that these dynamics
reduce the power of outside stakeholders and FWS staff
and give applicants excessive control over the process. As
a FWS biologist working on humerous HCPs said: “We
have been bombarded from above with this sort of can-
do attitude—to get out there and work with the appli-
cant and get some product on the market. Anything that
delays that or makes it more difficult is not viewed
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The U.S. Fish and Wildlife Service's Public Participation Policy

OGETHER, ESA, NEPA, and state environmen-

tal laws such as the California Environmental

Quality Act require applicants and the FWS to
disclose proposed activities and their potential impacts,
consider a range of alternative actions, and accept public
comment on those actions.

The Service typically notices receipt of an HCP applica-
tion in the Federal Register and then conducts at least a
30 to 45 day comment period on NEPA and ESA docu-
ments depending on whether an environmental assess-
ment (EA) or more extensive environmental impact
statement (EIS) is being prepared. If an EIS is being
prepared, the Service and applicant also conduct a scop-
ing period early in the planning process to identify issues
to be addressed in the EIS.

The law does not require the FWS to incorporate public
comments into an HCP or make decisions based on
public comments. Instead, the Service reads public
comments, makes a final decision to approve or reject
the HCP, prints its decision in the Federal Register, and
in the case of an EIS, publishes a record of decision and
final EIS.

The law provides the FWS with significant discretion to
shape its own public participation policy. However,
rather than using the law’s flexibility to craft effective
public participation processes, the FWS interprets the
law narrowly and focuses on explicit disclosure and
comment period requirements.

The Service encourages applicants to pursue the bare
minimum in NEPA documentation and comment
periods. For example, it encourages applicants to pur-
sue EAs or “mitigated EAs” instead of more extensive

ElSs.13 Only EISs include an analysis of alternative
actions and a response to public comments.

Some HCPs receive no public review. HCPs deemed
“low effect” by the FWS can be categorically excluded
from NEPA review. These HCPs are not necessarily
small. For example, the FWS recently determined that
the 400,000 acre Gulf States Paper Corporation HCP
was a “low effect” HCP that could be excluded from
NEPA review.14

The FWS also grants much of its discretion under the
law to applicants. According to the Service, the develop-
ment of an HCP “is considered a private action and is,
therefore, not subject to public participation or review
until the Service receives an official application.”l> As
outlined in the FWS's Habitat Conservation Planning
Handbook (Handbook), FWS staff are directed to
“encourage” but not require applicants to provide for
public participation beyond that explicitly required by
the ESA and NEPA.

The Handbook makes special mention of encouraging
the development of stakeholder advisory 